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Monday, May 25, 2015 
 
 
Hon. Liz Sandals 
Minister of Education  
Ministry of Education 
Mowat Block, Queen’s Park 
Toronto, ON  M7A 1L2 
 
 
Dear Minister: 
 

Re: Request for Advice – Strikes by Ontario Secondary School Teachers Federation 
(OSSTF) at Durham District School Board, Rainbow District School Board and Peel 
District School Board  
            

 
I am writing to you on behalf of the Education Relations Commission (ERC) in response to the 

letter from the Deputy Minister: Education, of May 15, 2015, requesting the ERC to advise the 
Lieutenant-Governor-in-Council whether the continuation of the strikes in the above three boards will 
place in jeopardy the successful completion of courses of study by the affected pupils. The request was 
made pursuant to the Commission's responsibility under section 57.2(2) of the Education Act RSO 1990, 
c E.2. (the Act). 

 
The members of the Commission are duly appointed under the Act and the ERC is properly 

constituted. 
 
Since receiving the request we have consulted stakeholders as extensively as has been possible 

and we have ascertained such information as we consider necessary to respond. We have carefully 
considered the information provided in the request, and such other information as has been provided 
through our consultation with interested parties. 

 
We are providing a somewhat detailed opinion with observations on our function and certain 

recommendations in addition to our advice because of the changed bargaining circumstances that have 
resulted from the School Boards Collective Bargaining Act, 2014, SO 2014, c 5. 
 
 The ERC’s role principally involves making an educational assessment.  
 

However, making an educational assessment has not historically been the ERC’s sole 
consideration. The ERC has recognized that an advice of jeopardy will likely have the consequence of  
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back-to-work legislation and an end to the exercise of the right to strike. The ERC has therefore had 
regard to the state of bargaining between the affected parties and to the likelihood or otherwise of 
settlement of their collective bargaining disputes.  
 
 The Commission sees the teachers’ constitutional right to strike as balanced by the public interest 
expressed in the Act that students’ courses of study be capable of completion. In other words, the Act 
places teachers’ right to strike between that of those who have a complete right to strike and those who 
work within essential services (such as police, firefighters, hospital staff), whose right to strike is replaced 
by interest arbitration. Rather than providing a fixed period of time during which a strike will be 
protected, the ERC is the mechanism to appraise when the public interest in the right to strike should 
yield to the public interest of ensuring that students have a fair opportunity to complete their courses of 
study. 
 
 That historical role of the ERC was carried out in circumstances when the Commission had 
independent resources available to it, with a clear role of responsibility, acknowledged and supported by 
all of the stakeholders. Circumstances have changed since then. Chiefly, the government is now a party to 
the negotiations; and the structure of bargaining has altered from one based in each school board to one 
with separate central and local bargaining structures. The implications of these changes have not been 
sufficiently addressed by the stakeholders to ensure either that the ERC can continue to play its 
historically legitimate role as an independent body at arm’s length from government, or that some other 
mechanism is established for the purpose of regulating the balance between the right to collective 
bargaining and strike and the right to a full education. We think the stakeholders ought to be engaged for 
the purpose of determining how that should be accomplished. 
 
 Notwithstanding these institutional concerns, which we believe ought to be addressed promptly, 
we have sought to exercise our discretion under the Act as responsibly as we can. We have considered the 
circumstances of each of the three school boards separately. We have consulted the affected parties and 
we have concluded that there is no early prospect of a settlement of the local agreements in each of the 
three school boards; certainly none that can likely be achieved within sufficient time to avoid jeopardizing 
the school year of the affected students. We have noted that the duration of the strike in each of the three 
school boards is different (Durham the longest, then Rainbow, then Peel), but the impact of each of the 
strikes is such that, for the reasons expressed in the request, the teachers’ return to work is necessary to 
ensure that the students can endeavour to complete their courses of study. Our advice is therefore that, in 
our opinion, the successful completion of courses of study of the affected students in each of the affected 
school boards is in jeopardy. 
 
 In reaching this conclusion we have taken account of the time in the school year when the strikes 
have occurred, being towards the end of the semester, with less opportunity for making up the lost 
classroom instruction time, and that the strikes are within secondary schools. We have considered whether 
a partial return to work might be appropriate, along the lines of essential services, and we have rejected 
that notion as being impractical, given the manner in which teaching is organized within the schools. 
 

In the event the government takes legislative action to end the strikes in the three school boards 
and the union is deprived of the right to strike, there must be a reasonable and manifestly fair alternative 
dispute resolution process provided. The dispute over local issues between each of three school boards 
and the OSSTF should be referred to interest arbitration. In our view, given how limited has been the  
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scope of bargaining between the parties in each case, a reasonable opportunity should be given to the 
parties for further negotiation in the context of the appointment of a board of arbitration to determine the 
interest dispute between them. There needs to be meaningful local bargaining. We suggest also that the 
boards of arbitration be appointed as boards of mediation-arbitration, to enable the mediation of issues 
prior to their determination by arbitration. We recommend that the parties have the opportunity of 
appointing nominees to the boards of arbitration within a reasonable fixed period of time, and that those 
nominees appoint the chair, in each case, within a reasonable fixed period, failing which those 
appointments be done in the usual manner by the Director: Dispute Resolution Services of the Ministry of 
Labour, exercising delegated authority under s. 50 of the Labour Relations Act 1995, S.O. 1995, c 1, Sch 
A. This is so that the parties have a reasonable expectation of concluding their local agreements within a 
reasonable period of time. The jurisdiction of the boards of arbitration should be that contemplated under 
s. 38 of the School Boards Collective Bargaining Act, 2014, SO 2014, c 5, with the necessary changes for 
the resolution of local issues. 

 
We request that the interested parties be provided with a copy of this letter. 

 
 
Sincerely, 
 

 
 
 
Christopher Albertyn 
For the Education Relations Commission 
 
 


